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LIQUOR AND GAMING LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Long title amended - 

Debate was interrupted after the clause had been partly considered. 

Mr T.R. SPRIGG:  There was some debate on this clause earlier about the number of inspectors who will 
ensure adherence to the liquor licensing provisions.  This clause proposes to amend the long title of the Liquor 
Licensing Act by inserting the following - 

to provide for orders that may prohibit persons from being employed at, or from entering, 
licensed premises, 

The earlier debate had gone a little awry.  The minister had answered a question by the member for South Perth 
about appointing more compliance officers.  That issue is obviously linked to this clause.  How many new 
compliance officers will there be?  When will they hit the road?  When will they start working, bearing in mind 
that there will be so many more regulations that have to be enforced under the Liquor Licensing Act?  The 
minister mentioned in his reply to the member for South Perth’s question that there would be some education 
officers.  Can the minister elaborate how he thinks that system will work, when the education officers will be 
employed, and the various situations associated with that? 

Mr M. McGOWAN:  The commitment I made in my second reading speech and during discussion of an earlier 
clause was that the government would be happy to provide additional resources for compliance and education.  
That means that our current regime of 20 such officers would be increased.  Subject to the consideration of the 
Treasurer, I would expect there to be approximately five additional officers.  Three would be involved in 
compliance, and two would be involved in education initiatives to ensure that people understood what was 
possible under the new act, and to make sure that they did not breach the new laws.  As I indicated before, it is 
an interesting question because Victoria has no such officers.  New South Wales has a population approximately 
three times that of Western Australia and it has 38 officers.  It is a question of what individual states want to do; 
it is often quite different.  That is the approach we are taking.  The suggestion is reasonable and it is a reasonable 
response. 

Clause put and passed. 

Clause 5 put and passed. 

Clause 6:  Section 3 amended - 
Mr G.M. CASTRILLI:  My query concerns clause 6(1)(g) and (z).  I am starting to be concerned that I may 
have been a bit deprived in my past because I am trying to work out how the consumption of liquor can involve 
the terms “inhale” and “absorb”.  Maybe I have missed out somewhere along the line.  How does a person do 
that?  In addition, the definition of “liquor” includes “vapour”.  Can the minister please explain that, because I 
have never been able to buy that in a liquor store or a hotel in all my time!  Maybe I have been a bit deprived! 

Mr M. McGOWAN:  I thank the member for the question.  I also thank him for the insight into how protected 
his life has been!  The provision will allow the government to regulate other ways of imbibing or taking in 
alcohol.  A machine called an AWOL, or alcohol without liquor, was invented in the United Kingdom.  It was 
described to me as a machine that people can hook up to a nozzle that they can put on their face so that they can 
inhale alcohol into their system rather than drink it.  People who inhale alcohol would probably take in alcohol 
more quickly than if they drank it.  Of course, there are also problems with digestion and the other issues 
associated with taking in large amounts of liquid that slow down the rate of intake.  I am sure that the member 
can see the problem with these machines.  Apparently some machines were imported into Queensland and were 
used in some nightclubs.  We want to make sure that we have the capacity to regulate these machines if they are 
ever used in Western Australia. 

Mr G.M. Castrilli:  Are you saying that they will automatically be approved if those machines come into 
Western Australia? 

Mr M. McGOWAN:  The legislation will provide measures by which we can prevent the use of these machines.  
Because the definition of taking in alcohol does not include inhaling it, we cannot control their use presently.  
However, this provision will allow us to control their use.  These are things that we would want to control and 
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prevent, and this provision will give us the capacity to prevent their use.  At the moment we do not have that 
capacity. 

Dr J.M. WOOLLARD:  Paragraph (j) seeks to insert after the definition of “disqualified” the definition of 
“drunk” as given by proposed new section 3A(1).  Would the minister like to discuss this issue now or when we 
discuss clause 7?  I would like some more background information about where the definition has come from. 

Mr M. McGowan:  I would rather discuss it then. 

Clause put and passed. 

Clause 7:  Section 3A inserted -  
Dr J.M. WOOLLARD:  Proposed new section 3A provides the meaning of “drunk” and states -  

(1) A person is “drunk” for the purposes of this Act if -  

(a) the person is on licensed premises or regulated premises; and 

(b) the person’s speech, balance, co-ordination or behaviour appears to be noticeably 
impaired; and 

(c) it is reasonable in the circumstances to believe that that impairment results from the 
consumption of liquor. 

I ask about this matter because I am concerned about who will decide that a person is drunk.  If a case ends up in 
court, how will people argue that the person’s speech was impaired or his balance was off?  The person might 
have a neurological condition that impairs his balance.  Where has this definition come from?  It looks ridiculous 
to me, but I am willing to be guided by the work that the officers of the minister’s department have put into this. 

Mr M.J. COWPER:  The member for Alfred Cove has made an interesting point.  The offence of drunkenness 
formerly came under the Police Act.  It was removed a number of years ago and the offence of drunkenness no 
longer exists.  I can recall appearing in court on a number of occasions to give evidence about whether a person 
was drunk.  Police were commonly regarded as experts in identifying drunks. 

A member:  Like the member for Yokine! 

Mr M.J. COWPER:  The member for Yokine is a great example. 

Mr R.C. Kucera:  A great example of what? 

Mr M.J. COWPER:  I should rephrase that.  In fact, the police can get caught.  As members know, I spent 
many years in the Kimberley, and I saw a few drunks in my time there.  On one particular occasion when I was 
in the front bar of the Kimberley Hotel, I was aware that a group from the Northern Territory had come into the 
bar and I was concerned that there might be some humbug, as it was called in those days.  I was patrolling the 
bar very diligently and I saw that all the usuals were there.  All the old ladies were there and I said “G’day” as I 
walked past.  I saw one chap whom I had not seen before stagger across the beer garden of the hotel.  I thought it 
was interesting.  I was also conscious of the fact that the group from Yuendumu in particular had a bit of a 
grudge against the people from Fitzroy Crossing.  Whenever they came to the races, they would renew old 
acquaintances, and they would often carry knives and machetes.  On this occasion this chap walked across the 
beer garden, so I walked up behind him and put my hand on his back, as I often did, and was about to suggest 
that he make his way home.  As I put my hand on his back, I felt something strapped to his back.  I was 
immediately alarmed that it might have been a knife or a machete and that he had been affected by alcohol.  I 
quickly grabbed him and placed him over the railing of the front bar of the Kimberley Hotel and, as I did, I felt a 
sharp pain in my right shin.  The Aboriginal ladies who were on the other side of the bar yelled at me to leave 
him alone.  I was perplexed about what was going on.  When I ripped up his shirt, thinking that he might have 
been carrying some sort of weapon, I realised that he had a strap across his back for his wooden leg.  As I threw 
him over the bar, it had hit me in the shin and left a substantial bruise.  I immediately realised my mistake, 
irrespective of all my experience with dealing with drunk people.  I returned him to an upright position, patted 
him on the shoulder and suggested that he get another beer. 

Mr E.S. Ripper:  You didn’t give him the address of the CCC at the same time did you? 

Mr M.J. COWPER:  It did not exist at that time.  In any event, I realised my mistake and he went on his lawful 
way.  It just goes to show how people can have difficulty identifying drunks if they are not used to them.  The 
member for Alfred Cove’s question is an interesting one.  Under this legislation, who will be deemed to be an 
expert in determining whether a person is drunk, given that previously police were commonly regarded as 
experts?  I would like to hear the minister’s response to that issue. 
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Mr T.K. WALDRON:  In his contribution to the second reading debate, the member for Avon made some 
comments about this issue.  The proposed section states that a person is drunk for the purposes of this legislation 
if the person is on licensed premises or regulated premises.  The member for Avon made a pretty good point 
when he spoke about the young backpacker barmaid who might have to make such a decision.  There is a little 
hotel in Kukerin in my electorate that has an 18-year-old female Irish backpacker working in the bar.  She made 
the same point when we spoke about the licensing laws.  I had gone to see the publican about the laws and that 
issue was raised.  It is a valid point.  I am interested in the minister’s comments on it.  The member for Avon 
also made the point that if someone drinks liquor in a person’s home and something happens to him after he 
leaves, that person does not have the same responsibility.  The minister might like to address the points that the 
member made, particularly the recent case involving the lady who died at Rendezvous Observation City Hotel.  
In the end, the hotel staff were found not to be culpable for her death.  Can the minister address those points of 
the member for Avon as well? 

Mr M. McGOWAN:  I thank members for their contributions.  In 1970 a provision was inserted in the liquor 
laws to make it an offence to serve a person who is drunk.  This proposed section is not about inserting 
something in the bill that should more appropriately be in police legislation regarding the arrest of a person who 
is drunk.  This measure is about it being an offence to serve a person who is drunk.  The person potentially being 
charged is not the drunk person but the person who served someone who was drunk on licensed premises.  This 
provision has been in place for 36 years.  Bar staff at Observation City and other places had served people who 
were drunk, and some of the consequences of doing that were quite grave.  We are trying to put in place a 
definition of “drunk” that fixes some of the problems that were brought to the attention of the Freemantle 
committee regarding the definition of “drunk”.  When the review was conducted in 2004, the Western Australia 
Police told the Freemantle committee that the current definition of being “drunk” was inadequate because it 
allowed the person who served the alcohol to allege that the person who was served was not intoxicated but was 
affected by drugs.  Therefore, the person who served the drinks could escape being charged.  The hotel would 
argue in its defence that the person was not drunk but was affected by drugs and that, therefore, the person who 
served the drinks was not guilty of serving a person who was drunk.  We are changing the definition of “drunk” 
to meet the request of the WA police.  I understand that we are using the wording that was substantially 
recommended by the Freemantle report, which removes the possibility that someone could allege that the person 
serving the drinks thought the patron was affected by something other than alcohol.  It will remove a loophole in 
the law, which is a pretty sensible move.  The WA police responded in August last year.  Does the member for 
Murray know Superintendent Duane Bell? 

Mr M.J. Cowper:  Yes, he was in my school. 

Mr M. McGOWAN:  Superintendent Duane Bell stated that the recommendation of the Freemantle committee 
was - 

Fully supported.  This proposal will enable police to enforce this provision effectively free from 
technical arguments as to how a person became drunken. 

Mr J.E. McGRATH:  I take on board what the minister said.  However, a person whose speech, balance, 
coordination or behaviour appeared to be noticeably impaired could have been taking drugs and could have been 
“spaced” or whatever it is called.  Why do we not insert the words “or drugs” in proposed section 3A(1)(c) so 
that it would read “it is reasonable in the circumstances to believe that that impairment results from the 
consumption of liquor or drugs”?  I am not sure whether the proposed section covers drugs.  The amendment 
would link proposed section 3A(1)(b) with proposed paragraph (c).  If it were not linked, it would be fine.  It 
would then mean that if a person’s speech, balance or coordination appeared to be totally impaired, action could 
be taken against someone who had a disability.  Proposed paragraph (c) must be linked to make sure that the 
impairment was the result of the consumption of liquor.  Drugs are readily available in society today.  Hoteliers 
have said that one of the biggest problems concerning the responsible service of alcohol is that young people can 
arrive at a venue and then either take drugs at the venue or consume alcohol away from the premises.  Drugs are 
a problem and will be with us for a long time.  Should we insert a provision that takes that into account? 

Mr M. McGOWAN:  I thank the member for his contribution.  The consumption of drugs is already an offence.  
This law is not designed to make it an offence again; it already is an offence.  This provision is not about 
creating an offence for the consumer; it is about creating an offence for the person who provides the product. 

Mr T.K. Waldron:  We are doing that to protect the consumer. 

Mr M. McGOWAN:  That is right. 
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Mr T.K. Waldron:  If I served alcohol to someone, I would have to make a judgment on whether that person 
was drunk.  People should not serve alcohol to someone who is impaired by drink.  The Minister for Police is 
about to introduce legislation for roadside testing for drugs for that very reason.  The point members are trying to 
make is that perhaps the word “drugs” should be included at the end of proposed paragraph (c).  However, we 
must be careful, because what is the definition of “drugs”?  If I had taken two Panadol or those types of things, 
would it be considered that I had taken drugs?  It could get out of control.  It is a fair point because the minister 
is saying that this provision is about the person who serves the alcohol.  We are doing this to protect the 
consumer.  If the consumer had consumed drugs, would that be the same as having had too much alcohol?  I 
assume that it would.  I support what the member for South Perth is saying. 

Mr M. McGOWAN:  I understand what the member is saying, but this is an amendment to the Liquor Licensing 
Act.  We are attempting to regulate the serving of liquor.  We are trying to remove a loophole whereby a person 
who has served alcohol can avoid being prosecuted and being found guilty because he alleges that the person to 
whom the alcohol was served was not affected by alcohol but was affected by another substance.  Members 
opposite are saying that I should make it an offence for someone to serve alcohol to a person who is affected by 
anything. 

Mr T.K. Waldron:  As long as when the case goes to court, the court recognises that the person who was killed 
and who was thought to have been served alcohol when he was drunk and who should not have been served, was 
actually on drugs and therefore the person who was charged with serving the deceased person would be 
exonerated.  That is what we are talking about, is it not? 

Mr M. McGOWAN:  I will let the member stand up and make his point more fully.  This proposed section is 
about removing the loophole that is in place whereby someone who appeared to be drunk was served alcohol but 
it was claimed that the person had been affected by something other than alcohol, and, therefore, the person who 
served the alcohol escaped a successful prosecution.  This is merely providing that if a person’s behaviour 
appears to be noticeably impaired and it is reasonable to believe that the impairment results from the 
consumption of liquor because the person is on licensed premises, that is enough for the server to be found 
guilty.  That is the intent of this provision, and it is quite sensible. 

Mr T.K. WALDRON:  That is fine and I understand what the minister is saying.  However, the reason for this 
clause is to look after the people who drink in hotels so that they do not hurt themselves or endanger the public.  
There would be no point to it otherwise.  We are trying to help the government.  The point is, if I go into a pub 
and drink too much, the young girl behind the bar can decide to not serve me because I am drunk.  She is doing 
that to look after me and to protect the public because I could cause a problem at the bar.  If we are serious, the 
consumption of drugs should be inserted in this clause.  If it is not, the Parliament must know that if I have been 
on speed - I have never been on it - and I get killed, the barmaid will not be prosecuted because she should not 
have served me, even though I might not have had a drink but was high on something else.  If reference is made 
only to alcohol and that will apply in the courts, that is fine.  However, there is a grey area.  The minister might 
want to clarify that matter. 

Mr M. McGOWAN:  The wording of the bill answers the question the member is raising.  It states - 

(1) A person is “drunk” for the purposes of this Act if - 

 (a) the person is on licensed premises or regulated premises; and 

 (b) the person’s speech, balance, co-ordination or behaviour appears to be noticeably 
impaired; and 

 (c) it is reasonable in the circumstances to believe that that impairment results from the 
consumption of liquor. 

That covers the situation the member referred to. 

Mr T.K. Waldron:  As long as the court says that. 

Mr M. McGOWAN:  The bill does not say that a person must have consumed liquor.  Therefore, it is heading 
towards being a presumption.  The proposed section covers the situation the member has raised, even if the 
person had not consumed alcohol.   

Mr B.S. WYATT:  Having read through this clause, I think that the grey area to which the member for Wagin is 
referring would certainly be greyer if we included the consumption of drugs and tacked it onto the end of the 
provision covering liquor.  I dare say that we would struggle to find a publican who would support the inclusion 
of the consumption of liquor and drugs.  The provision protects not only the consumer, but also the server.  The 
key to this is proposed section 3A(1)(c), which states - 
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it is reasonable in the circumstances to believe that that impairment results from the consumption of 
liquor.   

The member for Wagin referred to the girl in the pub who kicks him out on a regular basis, it would seem!  She 
would not make that decision on her own but would go to the manager and say that the member had been there 
for seven hours and had probably had a bit to drink.  That would probably be reasonable in the circumstances, 
because they would know that the member had been there for a while.  A publican or somebody serving would 
have a much better idea, as defined by the words “reasonable in the circumstances”, with a provision covering 
alcohol than if we were to start incorporating drugs in the provision.  If we were to incorporate drugs, the 
Minister for Police and Emergency Services and his drugs van would be testing all the customers, because the 
meaning of “reasonable in the circumstances” when it comes to drugs is much less clear than when somebody is 
drinking on the premises.   

Mr T.K. WALDRON:  I take the point and I take the minister’s point.  As long as it would stand up in court, 
then everything is okay.  However, if we are fair dinkum about looking after people, that does not sit quite as 
well with me.  We must remember that in some small pubs the only person available might be that young 
barmaid or young barman.   

Dr J.M. WOOLLARD:  I do not think any member of this house would want any staff in a hotel to serve 
people who were drunk.  I have children who are now visiting various hotels and nightclubs.  I would like to 
think that the staff in those places are responsible.  However, I am concerned that, with this definition, the first 
time that someone challenges a decision and it goes to court, whoever refused them service would have to say 
that by that person’s speech and behaviour he appeared to be noticeably impaired.  The question would then arise 
of how that person arrived at that decision.  The person who was refused service might have a room full of 
witnesses to testify that whenever he was happy his behaviour looked noticeably impaired.  I believe that a 
hotelier would be likely to lose the case.  Once one case has been lost, other hoteliers will not have their staff 
using the definition in this legislation to say that a person is drunk, because the hotelier is likely to get shot in the 
foot when the case is taken to court.  I do not believe that this provision will do the job that the minister wants it 
to do, and that many of us would like it to do, which is to protect people.  We would like the many youths who 
visit clubs and nightclubs to be protected, so that when they have reached the limit they are not served any more 
alcohol.  I do not believe that that will happen with the way that this clause is worded.  It may be that the 
minister can give me some assurance.  The member for Murray said that when such cases went to court in the 
past, issues of evidence arose.  The minister has referred to a report from a senior police officer from the 
Fremantle district, but did that report emanate from all police or just the one district that put it forward?  I ask 
that question because the member for Murray was also a senior police officer.  If he thinks that there will be 
some confusion with this provision, there is likely to be some confusion.  What protection will the wording of 
this clause give a hotelier who wants to restrict the sale of alcohol to people who the hotelier believes have had 
too many drinks? 

Mr M.J. COWPER:  Notwithstanding the comments that were made by my friend Superintendent Duane Bell, 
who is a very good Criminal Investigation Branch officer - as a matter of interest, also the son of Malcolm Bell 
of Malcolm Bell Homes - the problem that I see arising is with a bar worker who is trying to interpret whether a 
person is affected by alcohol or drunk.  We are talking about people being affected by alcohol as opposed to 
being drunk.  In the unlikely event of an inspector visiting a hotel and seeing a barperson serve a person affected 
by alcohol and indeed drunk, the assessment would be a judgment call.  The inspector may well have to be an 
expert in the field of identifying who is drunk, as opposed to affected by alcohol.  After people have consumed 
one glass of beer they are affected by liquor although not necessarily affected by alcohol.  I am not trying to be 
negative, but this will be tested in a court.  It is important that we get this into Hansard for when lawyers revisit 
the situation and look at Hansard to see what was intended by the Parliament of the day.  Bar staff must make a 
decision there and then on whether somebody’s behaviour is impaired.   

Mr R.C. Kucera:  It will always be a judgment call.  It is not a definition that we can ever be specific about.   

Mr M.J. COWPER:  Indeed, and I gave an example a moment ago when the member was outside the chamber 
of how it occurred to me.  Although I acknowledge that it is an offence for someone to serve alcohol to someone 
who is drunk, I wonder how a court will interpret the definition of a person being drunk.  I think the issue is 
worth visiting.   

Mr M. McGOWAN:  I thank members for their comments but I think they are reading too much into this.  This 
clause is supposed to be tightening up the definition and making it easier for a staff member of a hotel, 
restaurant, licensed premises, bottle shop or whatever, not to serve someone who may be affected by alcohol.  
Members concerns are based on a false premise.  Proposed subsection (2) reads - 
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If an authorised officer or a person on whom a duty is imposed under section 115 decides, in 
accordance with subsection (1), that a person is drunk at a particular time, then, in the absence of proof 
to the contrary, that person is to be taken to be drunk at that time. 

If an authorised officer decides that a person is drunk, it is up to the person who is serving alcohol to prove the 
contrary.  This tightens up the definition and is about protecting young people.   

Mr M.J. Cowper:  The onus is back on the person - 

Mr M. McGOWAN:  The onus is back on the person who has served the allegedly drunk person.  It is 
tightening up the definition.  It is giving people the opportunity to refuse to serve people who might be drunk, 
which is what the regulation of liquor is all about.  People are saying that they want that, and so this is the intent 
of the clause.   

Mr M.J. COWPER:  I may be drawing a long bow but, for argument’s sake, suppose I walked into a hotel in 
Fremantle in Dockers land, wearing an Eagles scarf or, even worse, a Collingwood scarf.  No-one very much 
likes Collingwood.  The person behind the bar might say, “I believe you are drunk; go away.”  I hope that never 
happens.  If the person behind the bar does not want to serve the customer, how is he or she protected?  The onus 
is then back on the person wearing the Collingwood scarf to plead innocence or worthiness to consume alcohol. 

Mr M. McGOWAN:  I am having difficulty understanding the point the member is making.  We are changing 
the act to make it possible for a hotelier to refuse entry to someone if he wants to.  That is designed around the 
fact that I went to some hotels and they said, “Sometimes we would like to be able to hold a function here in one 
of the bars but we can’t because we can’t refuse entry to anyone who wants to come in.”  That is what this is 
designed to do.  Earlier the member raised his concerns about bikies.  Other provisions allow outlaw motorcycle 
gang bikies to be refused entry.  If the refusal is made on the basis of someone’s race, religion or colour, or any 
other ground of discrimination, the antidiscrimination laws would not permit it.  If it is on the basis that the 
hotelier wants to hold a function or that he does not particularly like bikies, that decision would be permitted. 

Dr J.M. WOOLLARD:  The minister has asked us to look at proposed subsection (2), which refers to an 
authorised officer or person.  “Person” means the barmaid or bar person.  They would be an authorised person. 

Mr M. McGowan:  No, they are not the authorised officer. 

Dr J.M. WOOLLARD:  Who is the authorised person? 

Mr M. McGowan:  You finish your remarks and I will answer. 

Dr J.M. WOOLLARD:  I thought the minister had made a mistake when he referred to a police officer, because 
there will not be a police officer in a hotel every time people are drinking.  There will not be a police officer 
there who can say that a person is drunk and can back up the bar staff.  Because we know police officers will not 
be drinking in the bar from when it opens to when it closes - 

Mr M. McGowan:  Not like the old days! 

Dr J.M. WOOLLARD:  I assume the authorised person on duty would be someone on the hotel premises.  Who 
is the authorised officer to whom the minister referred in proposed subsection (2)?  When the minister answers 
that point, can he tell me also what is meant by the sentence -  

If an authorised officer or a person on whom a duty is imposed under section 115 decides, in 
accordance with subsection (1), that a person is drunk at a particular time, then, in the absence of proof 
to the contrary . . . ? 

My second point relates to “proof to the contrary”.  We know that when we are driving a car, proof to the 
contrary means when the blood alcohol reading on the breathalyser shows as 0.05.  What would proof to the 
contrary be in this situation?  How would one prove to the contrary that someone is not drunk?  Would it be a 
breathalyser test, in which case we might be lucky and it would be a new breathalyser that will test for drugs as 
well.  I want to know who the authorised officer is and what this clause intends by the phrase “in the absence of 
proof to the contrary”. 

Mr D.T. REDMAN:  I am going to take the unusual step of supporting the minister on this clause because I 
have owned a liquor store and served behind the counter.  We all understand that it is against the law to serve 
someone who is intoxicated, because one would be taking a step towards helping that person become further 
intoxicated.  That is against the law, and there must be a definition to give some sort of direction to the person 
who is providing the service.  This clause is an attempt to give that direction.  I can recall doing the course - I 
cannot remember what it is called; it has a name - that the person in authority in a premises where alcohol is 
served must undertake.  I had to know the definition by heart when I did the course.  It is a question of making a 
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decision, as the member for Yokine said, and a bar person has to make a call on it.  The second part of this clause 
puts the law right behind the person serving behind the bar or the counter.  There is a wonderful advertisement 
on TV which talks about the law behind the server behind the counter.  I cannot remember exactly how it runs, 
but it points out clearly that legislation that has gone through this Parliament puts in place a process that defends 
someone who has to make a judgment on whether a person is drunk.  This clause is as good as we can get in 
defining that.  It puts the onus on the person who is asking to be served to prove that he is not drunk.  I think that 
is a reasonable step.  It is the same as when someone needs to prove their age.  I will not serve someone who 
looks 16 until they can prove their age.  They have to come up with proof, and, if they do not, I will not serve 
them, even if they are 19.  I think that is a reasonable step to take and I support the minister on this push. 

Mr R.C. KUCERA:  I support what the member for Stirling has said.  I do not disagree with what the member 
for Murray said, because this is about the good order and conduct of the hotel or other licensed premises.  It is 
about giving the staff a clear indication, not about how much a person has consumed, but about his or her 
behaviour.  If members read the wording, they will see it has changed quite a bit from the old wording in the 
Police Act.  It has taken the practices that were used by the police to judge whether a person was impaired.  This 
definition takes into account the current situation where people will take ecstasy and other drugs, which will 
clearly impair their judgment and behaviour, but they may have had only one or two beers.  It is about giving the 
staff a clear indication. 

I also compliment the AHA, because I know it has had some input into this bill.  The AHA runs training 
programs to make sure that staff are covered.  I think we are making a little too much of this point.  This is not 
about an evidentiary issue; it is about good conduct and behaviour in hotels and giving the staff the power to say 
to someone, “I am not going to serve you.”  It is not about the person proving in evidence that he or she is drunk 
or otherwise.  It gives power to a person serving in a hotel.  I have a great deal of sympathy for this type of 
situation, having had 35 years of having to put up with people who had obviously had too much to drink or had 
taken some other substance. 

Mr M.J. Cowper:  Why not just reserve the right not to serve them? 

Mr R.C. KUCERA:  I think some degree of power has to be given to the staff.  That right is there anyway.  The 
licensee has the right to do that, but it is a broad power to give to the staff.  I think this clause clearly defines the 
matter.  We can never get the law to the point where it will have absolute clarity.  At the end of the day it is a 
judgment call.  If people want to argue about any of the issues, it is up to them to show that they are not drunk.  
It is not up to the employee.  This clause gives an employee some clear direction and I support it. 

Mr R.F. JOHNSON:  I want the minister to clarify something about somebody being deemed drunk after 
entering a licensed premises.  I know a club that has spent hundreds of dollars paying for people to do a bar 
managers’ course.  Four people have completed the course successfully.  Unfortunately, once they were deemed 
fit to be approved as bar managers, they all told the same story - they did not want to do the job.  They did not 
want do it because they had been advised by someone, who I think was from the Western Australia Police, about 
what they could expect.  They could lose their homes and all the rest of their assets, so they needed to be very 
careful.  It has been related to me that they were told that if someone comes onto a licensed premises and is 
drunk, even if the bar manager refuses to serve that person, and that person then goes out and kills someone, the 
bar manager could be held responsible, because that was the last licensed premises that the drunk person had 
been in.  I would like the minister to refute that in Parliament, so that I can pass that information to people who 
are genuinely concerned that that would be the case.  I could not see the logic in it, but if someone is telling 
people that sort of thing when they complete a bar managers’ course, it will put them off completely.  This is a 
not-for-profit organisation, which now has to employ a bar manager to run the bar.  I am saying that in relation to 
the term “is drunk” and whether people can refuse to serve a person who is drunk.  Can the minister explain 
whether there is any validity in that whatsoever? 

The ACTING SPEAKER (Mr A.P. O’Gorman):  I bring the member back to the clause.  Clause 7 deals with 
the meaning of “drunk”, and provides a definition.  I think the member is asking something that is a bit different 
from the definition.  He is asking about the bar course and about advice people have been given.  That is a bit 
outside the scope of this clause.  

Mr R.F. JOHNSON:  It is a very important issue, particularly for not-for-profit clubs.  It is all to do with the 
licensing, and whether someone is deemed to be drunk.  

The ACTING SPEAKER:  We are dealing with the meaning of “drunk”.  Further on in this legislation we will 
deal with licensed clubs, so that is probably a more appropriate time to ask this question.  It is a very good 
question and I would like to hear the answer myself, but we are dealing with clause 7.  
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Mr R.F. JOHNSON:  I just thought I would save the minister a bit of time and give him the opportunity to 
respond.  I was just trying to be helpful.  

Mr M. McGOWAN:  I am sure that the member was trying to be helpful.  The questions in relation to the 
definition of “drunk” were adequately answered by the members for Stirling and Yokine.  The member for 
Alfred Cove asked me whom a duty was imposed upon.  The duty is imposed upon the person serving a 
customer.  An authorised officer is defined under section 3 of the act as the licensee or occupier of the premises, 
the manager of the premises, the director or the inspector appointed under -  

Dr J.M. Woollard:  Is that in the old legislation? 

Mr M. McGOWAN:  It is in the current act.  Section 3 provides the definitions.  I do not know really how else 
to answer the member’s question other than to tell her to look at the act.  

Dr J.M. WOOLLARD:  I accept that the definition of “authorised officer” is in the current act, and that the duty 
is imposed upon the person who is serving the alcohol.  However, there was a bit of talking going on at the back 
of the chamber when the minister gave that answer, and I do not believe I heard him address what is meant in 
this clause by “proof to the contrary”.  

Mr M. McGOWAN:  If a person with a particular disability goes into licensed premises, it may be assumed, 
based upon an assessment of how that person looks, acts or walks, that that person is drunk.  We all know of 
people who might fit that category, or at least I do.  Obviously, it would be unfair for that person to be deemed to 
be drunk.  Those are the sorts of cases we are looking at, because an opportunity must be provided for exceptions 
to be made for persons with disabilities.  

Dr J.M. WOOLLARD:  I accept what the minister is saying, but he is giving this a purely subjective 
interpretation.  I am wondering why there cannot be some objective consideration in the legislation as well.  
Why, when we have a blood alcohol test for drivers, can there not be something that enables people -  

Mr D.T. Redman:  Are you suggesting that we breathalyse everyone who goes to a hotel? 

Dr J.M. WOOLLARD:  No, I am suggesting that people know that they will have to prove they are not drunk, 
which may require them to take a breathalyser test.  Perhaps when they know they will have to pay however 
many dollars for a breathalyser test, they might decide to go home.  That might solve the problem then and there.  
Why is the minister leaving this to subjective interpretation when we have various tools that could be used in 
today’s environment to give an objective measurement? 

Mr B.S. WYATT:  I do not think the member for Alfred Cove has been in a pub for quite some time, if she 
thinks that the only way this situation can be dealt with is to have every pub equipped with some sort of 
breathalyser.  

Dr J.M. Woollard:  The pubs that I have been to have breathalysers.  

Mr B.S. WYATT:  They do not all have them.  What the member is proposing is a situation in which every 
person who comes in will have to go through this objective process.  That is just not the way to do it.  The 
member for Stirling has hit the nail right on the head.  This clause perfectly deals with the situation and protects 
the person who has made a decision that he or she believes reasonable in the circumstances.  Members have been 
talking about country pubs closing; putting layers of compliance requirements and bureaucracy on them is a sure 
way to bring that about.  

Dr J.M. WOOLLARD:  I ask that the minister give some further consideration to this issue, because I think it 
will be challenged in the courts.  In today’s climate we could come up with a tool that could be used in that 
situation.  It is very important.  In conversation with other members, a suggestion has been put that rather than 
have a definition of a person who is drunk, the terms “intoxicated” or “affected by alcohol” might be used.  

Mr R.C. Kucera:  Proposed section 3A(1)(c) deals with all your concerns.  

Dr J.M. WOOLLARD:  I want to put this to the minister.  These changes are hopefully to protect consumers 
and bar staff as well when they refuse to serve someone alcohol.  If there is something that can be used as proof, 
we should be considering that now, rather than just putting in a statement that is really meaningless.  

Mr T.R. SPRIGG:  I may have missed the explanation of this before, because I had to duck out for a while.  
Proposed section 3A(2) reads -  

If an authorised officer or a person on whom a duty is imposed under section 115 decides, in 
accordance with subsection (1), that a person is drunk at a particular time, then, in the absence of proof 
to the contrary, that person is to be taken to be drunk at that time. 
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I have a bit of an issue with that.  This is the old guilty until proven innocent situation.  Notwithstanding 
disabilities and all that sort of thing that has been discussed, how is that person to prove that he is actually not 
drunk?  Will he do the old standing on one leg trick?  What will happen there?  What is actually envisaged will 
be done?  Will the person be made to walk a straight line?  Is that the way that a person will prove that he is not 
drunk? 

Mr M. McGOWAN:  The member is missing the point.  This is about supporting the staff in premises.  If the 
staff make that decision, it is their decision to make.  As I said, if a person has cerebral palsy or some other 
disability, this provision will allow that person to prove to the contrary.  However this is about supporting the 
staff.  All the advertising I have seen from the various organisations around the place indicates that they want 
strong rules in relation to this sort of thing  That is what this clause is about.  

Mr B.S. WYATT:  The member for Murdoch should consider the flip side of the argument he posed.  A 
publican or someone serving on licensed premises may see a customer whose speech is impaired and may point 
out that the person has been drinking for quite a few hours and is probably drunk.  Instead of backing the 
publican’s decision, the member for Murdoch is saying that the publican should assume that the customer is 
sober.  I think the member for Murdoch is concerning himself in the wrong way.  This proposed section protects 
the staff in that situation.  It is not about someone walking into a bar and a publican saying that he does not like 
the customer and the customer must leave.  The publican must go through paragraphs (a), (b) and (c) of the 
proposed section before he gets to that scenario.  I think the member for Murdoch is concerning himself with an 
aspect of the bill that is not the issue. 

Mr T.R. SPRIGG:  I agree entirely with what the minister is trying to do.  This has been a very vexed question 
for the hotel industry for a long time.  The member for South Perth mentioned the tragic case at Rendezvous 
Observation City Hotel some time ago and the responsibility that people should have taken towards a person 
who was obviously drunk.  I have seen - I foresee it again - service being denied to people who have said, “I can 
prove that I’m not drunk.”  Will the minister or his advisers, who have a lot of experience, give us some clue 
about how bar staff would know how a person could prove that he was not drunk? 

Mr M. McGOWAN:  I say again to the member for Murdoch that this proposed section is designed to protect 
the staff on licensed premises so that they can decide who they will serve and to obviate the need to have a 
constant battle with patrons about whether or not they are intoxicated.  This proposed section provides an 
opportunity for businesses - I take it the member for Murdoch supports business - to decide who they want to 
serve.  It is for a business to decide whether or not a patron is drunk.  This is an important harm-minimisation 
measure supported, as the member knows, by virtually everyone, including the WA Police.  The only person 
who seems to have difficulty with it is the member for Murdoch.  If the member for Murdoch is concerned about 
how a staff member would determine whether or not a patron was drunk, we have established in this legislation 
compulsory training for staff, which has not been available in the past.  The compulsory training will contain a 
component on how staff can work out whether someone is drunk. 

Dr J.M. WOOLLARD:  The member for Murdoch made a very pertinent point.  What will happen with this 
legislation is that someone in a pub will say, “Look, I can touch the end of my nose.  Show me the line.  I can 
walk along the line.”  What do we as legislators mean by the words “proof to the contrary” in proposed section 
3A?  What indication can bar staff accept as proof to the contrary?  I do not know.  I am sitting in this chamber 
and I have no idea.  I asked the minister half an hour ago what the phrase “proof to the contrary” means.  A 
suggestion came from a member at the back of the chamber that it means the production of a doctor’s certificate.  
I think that is a bit ridiculous.  Will the minister tell me what is meant by “proof to the contrary”? 

Mr M. McGowan:  I have answered your question. 

Dr J.M. WOOLLARD:  No, the minister has not!  What example has the minister put on the record that 
describes how someone can accept “proof to the contrary”? 

Mr B.S. Wyatt:  There has to be some discretion on behalf of the management.  You can’t just say, “You must 
present all these things.”  The manager himself must have a certain amount of discretion.  Remember that it is 
reasonable in all the circumstances for that person to come to that decision based on all sorts of scenarios. 

Dr J.M. WOOLLARD:  So is “proof to the contrary” a person saying, “Well, I drink here, I visit this pub on a 
regular basis and you know I don’t get drunk”? 

Mr B.S. Wyatt:  That is for a person who drinks there on a regular basis; it has nothing to do with sobriety. 

Dr J.M. WOOLLARD:  The member for Victoria Park should tell me then - 
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The ACTING SPEAKER (Mr A.P. O’Gorman):  Order!  Members’ comments must be addressed to the 
Chair, not across the back of the chamber. 

Dr J.M. WOOLLARD:  Through you, Mr Chair, the member for Victoria Park interjected, and it was a very 
good interjection - 

The ACTING SPEAKER:  The member for Alfred Cove can take his interjection. 

Dr J.M. WOOLLARD:  I value the experience that he brings to this chamber.  I ask the member for Victoria 
Park to elaborate on what he said.  The minister has not given me a description of an example that could be used 
as “proof to the contrary”.  The member for Victoria Park has said to me that the decision will be up to the hotel 
manager’s discretion.  However, if it is up to the hotel manager’s discretion, the proposed section should contain 
words such as - 

. . . a person is drunk at a particular time, then, a decision on whether or not a person is drunk is at the 
hotel manager’s discretion. 

Those words would be preferable to “proof to the contrary”.  If there is no concrete definition of “proof to the 
contrary”, why can we not include in the wording the discretion that the member for Victoria Park referred to? 

Mr M. McGOWAN:  Just so that the member for Alfred Cove understands - 

Dr J.M. Woollard:  I was hoping the member for Victoria Park might give me an answer. 

Mr M. McGOWAN:  The member for Alfred Cove has been a member of this place a long time but she has not 
changed in the whole time she has been here. 

Dr J.M. Woollard:  I think I have, minister.  I think my skin is a bit thicker.  I have toughened up a bit. 

Mr M. McGOWAN:  The member for Alfred Cove is consistent in her incredible obstinacy in continually 
refusing to understand things when they are explained to her. 

Dr J.M. Woollard:  No, I just call a spade a spade. 

Mr M. McGOWAN:  The member for Alfred Cove is asking me to add a schedule to the bill that defines every 
single circumstance in which someone could prove that he or she was not drunk. 

Dr J.M. Woollard:  Why put the words in there if you don’t know what they mean? 

Mr M. McGOWAN:  Those circumstances might be that the person has a natural tendency to go into a place 
and continue talking and saying stupid things.  People might assume that the person is just intoxicated as a 
consequence of the tendency that the person has to annoy everyone in the place.  How do I define that in the 
schedule?  As I said, it might include a disability.  It might include the fact that the person is not particularly 
proficient in English.  How do I define that in the schedule?  There might be someone who has a stutter.  There 
are all sorts of circumstances.  The member for Alfred Cove is asking me to provide a schedule with hundreds of 
different circumstances, which would then provide people with an opportunity to prove that they were not 
intoxicated.  That is a ridiculous proposition and the member for Alfred Cove should think a bit more before she 
opens her mouth. 

Dr J.M. Woollard interjected. 

The SPEAKER:  Order!  The member for Alfred Cove does not have the floor. 

Mr M.W. TRENORDEN:  I raised this matter in my speech during the second reading debate, and again my 
view is probably in the minority in this place.  This whole proposed section is nonsense.  Members would know, 
if they thought about these things logically, that a person can be booked by a booze bus for having a blood 
alcohol concentration level of .08 per cent or over, but that most people who are .08 or over are not so visibly 
drunk that a staff member of a hotel would not serve them.  Any member who has spent too much time in bars, 
as I have, would know - 

Mr M.J. Cowper interjected. 

Mr M.W. TRENORDEN:  The member for Murray might have been in other bars.  Someone with a haircut like 
his might be on the other side of the bar!  I am talking about the same sort of haircut!  The member for Murray 
and I obviously share a common barber! 

Mr R.C. Kucera:  You should see the bloke who cut it! 

Mr M.W. TRENORDEN:  I tried to sue him! 
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Mr M.J. Cowper:  Like you, I am usually on the other side of the bar like that! 

Mr M.W. TRENORDEN:  That is right. 

I have never been booked by a booze bus - perhaps that is just luck - but I am putting the view that this proposed 
section will put too much regulation and too much pressure on people who just do not have the skills to make 
these decisions.  I said during the second reading debate, and I will say again, that these new regulations may be 
in place when the minister has his office Christmas party.  The party may be at a restaurant or bar and there may 
be 20 people at his table having a good time, laughing, joking and carrying on.  A waitress would be there and 
could be very busy dealing with the Christmas function, yet she would be expected to decide whether or not 
these people were drunk.  There is no logic in that process whatsoever. 

Mr R.C. Kucera:  I think you are missing the point of the proposed section. 

Mr M.W. TRENORDEN:  The member for Yokine should tell me the point of the proposed section. 

Mr R.C. Kucera:  The point of the proposed section is to give them some power to consider whether or not 
people are drunk.  Proposed section 3A(1)(c) states that it is reasonable in the circumstances to believe that that 
impairment results from the consumption of liquor.  That is a catch-all provision for the staff member.   

Mr M.W. TRENORDEN:  Member for Yokine, that is a legitimate argument.  The other side of the argument - 
I have it here somewhere but I will not dig through all my papers - is the case in which an individual left the 
hotel drunk, took the keys from the person whom he had paid to pick him up, drove the car, had a prang, sued the 
bar manager and won his case, because the bar manager had not stopped him leaving the hotel and doing these 
things.  That is the other end of the consequences of proposed paragraph (c).  If we are to legislate that the bar 
manager must decide whether “it is reasonable in the circumstances to believe that that impairment results from 
the consumption of liquor”, he will be liable to be sued if someone says that he did not do the reasonable thing.  
It is true; members know it is true. 

Mr B.S. Wyatt:  Removing this section will not change that. 

Mr M.W. TRENORDEN:  Member for Victoria Park, I am not saying that there should not be regulations 
covering the serving of alcohol.  I am saying that in the days when hotels delivered substantially more than 
alcohol to the community, we brought in these sorts of regulations because it was appropriate at the time.  Now a 
large number of people will be drinking at bars and restaurants; I approve of this.  A raft of untrained people will 
be caught in this process.  We should be telling people that they have a responsibility to look after themselves.  
How can Mel Gibson say that he abused everyone for being a Jew because he was drunk?  How is that an 
excuse? 

Mr J.E. McGrath:  People use it all the time. 

Mr M.W. TRENORDEN:  How is it an excuse?  I agree that people use it all the time, but that does not make 
the argument legitimate.  I am pretty passionate about this legislation, because I think we will put a range of 
people under pressure.  It is difficult for busy people to take this stance.  I might fall off a bar stool fairly 
regularly; I have a mate who does it fairly regularly.  As I said in my speech, in this bill the definition of “drunk” 
is that a “person’s speech, balance, co-ordination or behaviour appear to be noticeably impaired”; I would say 
that I am like that all the time. 

Mr M. McGOWAN:  The member for Avon makes a sensible contribution.  His speech last night, and the 
reference to Irish backpackers and their role in the hotels in his electorate, was very good as well.  The member 
for Avon comes from a philosophical position, in which he is saying that it is up to individuals to decide what 
they do, and that there should not be an obligation upon the purveyor of the product to have some greater 
responsibility to individuals than would be the case with any other product being sold.  I have seen that 
philosophical position in parts of South East Asia and similar places where alcohol is freely available in corner 
stores and in shops by the side of the road.  In places where alcohol can be bought anywhere, its consumption is 
the responsibility of the individual.  People can buy it in those circumstances and consume as much as they want 
to.  There is no inhibition on that. 

Laws have been operating in Australia for 36 years - certainly in Western Australia - placing an obligation on the 
person selling liquor to not sell it to someone who is intoxicated.  This provision is actually providing a little 
more protection.  We will not move away from that.  The member for Avon has a different feel.  As he said, he is 
in a minority, and I am sure he is.  I respect the member for Avon’s position, by the way.  Had laws developed 
differently in this country 100 years ago or whatever, we might have gone to a more European or Asian model.  
The government will not move away from the current model, in which the people who are selling alcohol, which 
is a drug, have an obligation to the people they are selling it to.  We have rules on this.  We have rules governing 



Extract from Hansard 
[ASSEMBLY - Thursday, 19 October 2006] 

 p7388c-7403a 
Mr Trevor Sprigg; Mr Mark McGowan; Mr John Castrilli; Dr Janet Woollard; Mr Murray Cowper; Mr Terry 

Waldron; Mr John McGrath; Mr Ben Wyatt; Mr Terry Redman; Mr Bob Kucera; Mr Rob Johnson; Acting 
Speaker; Mr Max Trenorden; Ms Katie Hodson-Thomas; Mr Colin Barnett; Mr John Kobelke 

 [12] 

the age of the person to whom alcohol can be sold and governing the age of the person who can sell it.  The 
whole act is designed to regulate the sale of liquor in some way, and this is another of those regulations in place 
in this state.  Philosophically, we just disagree.  I am sure the member for Avon will raise his point again, but we 
disagree. 

Mr M.W. Trenorden:  I will just make an interjection; it is not meant to be highly critical of the minister.  By 
the same process, members in this chamber are regularly saying, “Look at France; look at Italy”.  In France and 
Italy this is not the case.  The minister really cannot have it both ways.  The minister’s example of Asia is 
correct.  My example with France and Italy is correct. 

Mr M. McGOWAN:  I am unsure that the member for Avon is correct in saying that someone selling alcohol in 
France or Italy has no responsibility, or an obligation to not serve a drunken person. 

Mr M.W. Trenorden:  A fine of $2 000, or $10 000 for the proprietor? 

Mr M. McGOWAN:  We shall not move away from people having a responsibility to refuse to serve alcohol to 
someone who is drunk.  We are making it easier for that person to make that decision, and for that position to be 
enforced. 

Mr T.R. SPRIGG:  I want to put a couple of scenarios to the minister.  His limited knowledge of the hotel 
industry is showing up quite a bit; however, he has some advisers with him who he can ask.  I can give him a 
couple of real examples, and I would like to know how this clause would deal with them.  A vexatious bar 
person in a country town, whose girlfriend was pinched by another bloke, refused to serve that bloke when he 
came in for a drink, because he said he was drunk.  It is a genuine situation.  He started a blue, which developed 
into a fight; the coppers were called; and It was the whole works.  It was a vexatious bar person.  It is a country 
town; there is only one pub in the whole joint and the bloke could not get a drink anywhere.  What happens to 
him?  How do we fix this situation?  I will give the minister another example.  It is an actual case.  A vexatious 
copper in a country town who fell out with the publican, accused him of serving a bloke who was drunk.  It 
might have been the member for Avon!  He was not drunk at all, but that situation also was vexatious.  How will 
this be covered in this clause, minister? 

Mr M. McGOWAN:  It is possible in the consideration in detail of a bill to raise every single permutation under 
the sun, and ask for an answer to that particular question. 

Mr T.R. Sprigg:  This is not every single permutation.  This happened. 

Mr M. McGOWAN:  The member for Murdoch’s example is that a vexatious bar person whose girlfriend was 
pinched by somebody - I do not know what type of “pinched” the member means - refused to serve that person 
in another pub.   

Mr T.R. Sprigg:  It actually happened. 

Mr M. McGOWAN:  Member for Murdoch, let us have a sensible debate. 

Mr T.R. Sprigg:  Can the minister tell us how he would deal with it? 

Mr M. McGOWAN:  The member for Murdoch is asking for some sort of exemption in circumstances in which 
we have a vexatious bar person whose girlfriend has been pinched.  It is just not possible, member for Murdoch.  
This is about providing some assistance and certainty for the law, as requested by the police.  I would expect a 
vexatious bar person who was driving away customers to be a matter for the business itself to deal with, as is the 
case in any store.  If the girlfriend or boyfriend of a shop assistant in Myer was “pinched” by someone, I would 
expect the manager to deal with that.  I would not expect it to be necessary to amend the retail trading acts to 
deal with vexatious shop assistants who are pinching other people’s girlfriends. 

Dr J.M. WOOLLARD:  The minister seems to be taking the comments on this section of the bill personally.  
Everyone in this house wants to provide the same level of protection that I believe the minister wants to provide 
with this clause.  However, from the comments that others have made, I think that the wording in this clause is 
weak and that it will not do what the minister wants it to do.  Because of the use of words such as “proof to the 
contrary” and “drunk”, of course the legislation will be challenged in court.  Rather than the court making a 
determination, it would be better if this clause contained a meaning of “intoxication”.  As such, if we make the 
change, the proposed section would read - 

(1) A person is “intoxicated” for the purposes of this Act if - 

(a) the person is on licensed premises or regulated premises; and 
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(b) the person’s speech, balance, co-ordination or behaviour appears to be noticeably 
impaired; 

and 

(c) it is reasonable in the circumstances to believe that that impairment results from the 
consumption of liquor. 

(2) If an authorised officer or a person on whom a duty is imposed under section 115 decides, in 
accordance with subsection (1), that a person is intoxicated at a particular time, then, in the 
absence of proof to the contrary, that person is to be taken to be intoxicated at that time. 

We should change the wording from “drunk” to “intoxicated”.  However, at the moment we do not have a 
measurement of “proof to the contrary”.  Instead of making further changes to the act, we could use regulations 
to include a definition of “intoxication” for the purposes of the act.  It could be similar to the breath test; in other 
words, an objective measurement.  I accept what the minister wants to do with this clause but I do not think it 
will do what he wants it to do, because it will be challenged in court.  I ask that the minister give further 
consideration to the wording to hopefully tighten up the clause. 

Mr J.E. McGRATH:  We have spent a long time on this clause.  As other members have indicated, there is no 
answer to the problem.  People have been going into pubs in this state for over 150 years.  Some people get 
drunk and some do not.  If a person is excessively drunk, most publicans will throw him out.  He will not be 
served.  The publican will tell the patron that he has had enough and he will tell his staff not to serve him any 
more alcohol.  He will probably order him a cab home.   

We have to take the clause in the way that it is meant.  It is some form of a guideline for hotel staff.  It will affect 
possibly one in a hundred drinkers.  I heard what the member for Avon said about people having a good time at a 
Christmas party or something like that.  Most people having a good time are not a problem for licensees.  
However, every now and again someone becomes really drunk, and is staggering around, falling all over the 
place and annoying patrons.  Any good publican will get such a person out of his place; he is not wanted.  We 
must have some definition, although there will never be a perfect definition.  This week some licensees 
recommended that people should be breath tested before they go through the door.  We cannot have a provision 
like that.  We do not want every pub testing people before they go in.  We have to leave this issue to the 
licensees.  All licensed premises should have an approved manager.  If a member of staff happens to be a young 
backpacker from overseas and does not have much experience, although she has done the approved course, she 
will ask her manager what to do if she has a problem with a person in the corner who has had too much to drink.  
These issues are generally sorted out by the licensee.  We have to move on and get on with more important parts 
of the bill. 

Mr M.J. COWPER:  Just for the record, I want to confirm that the proposed section will have the same effect 
on bar staff in hotels as it will on restaurateurs and small bar operators.  The minister said that training will be 
provided.  Restaurants that wish to operate under the new provisions will have to provide their staff with the 
same training that is required for hotel staff. 

Mr M. McGowan:  Yes. 

Clause put and passed. 

Clauses 8 to 21 put and passed. 

Clause 22:  Section 25 amended - 

Ms K. HODSON-THOMAS:  As I understand it, one of the proposed subsections refers to the imposition, 
variation or cancellation of the term or condition of an extended trading permit or an occasional licence.  It will 
affect hotels that have applied for an extended trading permit; for example, from midnight to 1.00 am on Friday 
nights.  There appears to be no ability for an applicant to appeal a decision that does not grant an extended 
trading permit.  However, a person who is opposed to a hotel obtaining an extended trading permit can appeal 
against a decision to grant an application.  It appears that it is not a level playing field.  It is discriminatory 
against the licensee; that is, the applicant.  Why can an objector appeal an unfavourable decision but not an 
applicant?  If the objector can appeal a decision, applicants should have the same rights.  Can the minister 
provide some clarification of that? 

Mr M. McGOWAN:  The member appeared to be reading from notes.  Were they written by the member for 
Carine? 

Point of Order 
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Ms K. HODSON-THOMAS:  I find it extraordinary that people cannot engage in dialogue with stakeholders.  
The Australian Hotels Association is a stakeholder.  I have hoteliers in my electorate just as I have restaurateurs. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  What is the point of order? 

Ms K. HODSON-THOMAS:  I do not like the implication the minister is making that, somehow, we are not 
able to engage with stakeholders. 

The ACTING SPEAKER:  There is no point of order. 

Debate Resumed 
Mr M. McGOWAN:  I am happy to admit that I do not read my answers.  However, I have notes prepared for 
me by my staff.  I am happy to admit that.  I merely asked whether the member’s notes were prepared by her 
staff.  That is all I asked.  The reaction was very illuminating. 

Point of Order 
Mr C.J. BARNETT:  I call the attention of the Chair to the rules concerning advisers in this chamber.  They are 
guests in this chamber.  I ask the Chair to ensure that the advisers remain out of the debate that takes place in the 
chamber in every way. 

The ACTING SPEAKER:  I did not actually observe any advisers interjecting.  I will keep an eye on it. 

Debate Resumed 
Mr M. McGOWAN:  Apparently people are not allowed to laugh in the chamber, Mr Acting Speaker.  I am 
prepared to read something that was given to me by an adviser.  I am willing to admit that.  This clause 
introduces a provision to allow an extended trading permit, regardless of the licence type, to be cancelled without 
appeal.  ETPs will be the mechanism by which restaurants will be able to sell liquor without a meal.  This 
measure will ensure that restaurants do not become bars, which is what the member is seeking.  That is what this 
clause will do. 

Mr R.F. Johnson:  Solely in relation to restaurants? 

Mr M. McGOWAN:  I think the member is asking me to say that we should have one rule for restaurants and 
another rule for hotels that trade beyond midnight - hotels also need ETPs to trade beyond midnight.  It is not 
true that they cannot be appealed.  They can be appealed to the Supreme Court on a question of law. 

Ms K. Hodson-Thomas:  Is that all rights of appeal? 

Mr M. McGOWAN:  The clause also introduces a provision to allow someone to seek a review of a decision to 
refuse a permit.  That does not exist at the moment.  The complaint that was made to me by hotels, among 
others, was that if their application for an ETP was refused, they could not seek a review of that under the 
existing law.  This provision will allow that.  They have sought this provision, so it will give them something 
that they have sought.  The tenor of the member’s comments is that a different rule should be applied to a hotel 
with an ETP to trade beyond midnight from that which should be applied to a restaurant for its entire trading 
hours, and that would be unfair. 

Ms K. HODSON-THOMAS:  The minister has me totally perplexed.  Who will be able to appeal to the 
Supreme Court?  Will hoteliers and restaurateurs be able to appeal?  If the minister had been listening, he would 
know that I said that I believed there should be a level playing field, whether it be for hotels or restaurants.  
When there are concerns about extended trading permits, why can the applicant not appeal that decision?  The 
minister has confused me.  Can he clarify who can appeal to the Supreme Court, and is it consistent for both 
hotels and restaurants? 

Mr M. McGOWAN:  There are two sorts of appeals: appeals on questions of fact and appeals on questions of 
law.  We are saying that people can appeal on a question of law, but not on a question of fact.  What has 
happened in this area of law has happened in a range of areas of law.  If a person does not like the decision made 
by someone, that person can appeal, and all the witnesses can be recalled, the case can be reheard and new 
evidence can be introduced; and, if that person does not like the result, he or she can take it to another level and 
go through it all again.  Does the member know the costs involved in that sort of appeal for someone who might 
want to set up a little business in opposition to someone who has a multimillion-dollar business nearby and does 
not want that person to set up his little business?  Those sorts of rules are anti business; they are anti people 
setting up new businesses.  Allowing that situation to continue merely provides a defence for vested interests. 

I am not afraid to admit that I will read out the notes provided to me by my staff.  This clause introduces a 
provision to allow an ETP, regardless of the licence type, to be cancelled without appeal and is aimed 
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specifically at preventing restaurants from becoming bars.  However, it can be appealed to the Supreme Court on 
a question of law.  A question of law is different from a question of fact.  A question of law arises when the 
legislation or common law was incorrectly interpreted, as opposed to the facts of the case.  It is a more limited 
form of appeal, but this clause is designed to allow decisions to stand without millions of dollars being spent on 
legal proceedings. 

Mr T.R. SPRIGG:  I congratulate the minister.  The new types of licences that will be provided under this bill 
are a must.  It seems to me that this provision will allow the ETP of a restaurant or small bar doing the wrong 
thing to be withdrawn.  Is that correct? 

Mr M. McGowan:  That is exactly right. 

Mr T.R. SPRIGG:  However, as I interpret it, it also provides that an ETP may be withdrawn from, or not 
granted to, a hotel.  If it is withdrawn or not granted because the hotelier is doing the wrong thing, I am 100 per 
cent in the minister’s corner.  However, it seems unfair if an ETP can be withdrawn but the hotelier has no right 
of appeal.  A lot of hoteliers and licensees will not go to the Supreme Court because of the costs involved.  
Surely if the objector can get another hearing with the commission, the licensee should be able to get another 
hearing with the commission, and not just on a point of law in the Supreme Court.  I have not gone through the 
bill in great detail yet, but I know that some clauses deal with hearings by one commissioner or by three 
commissioners.  Can the minister please clarify that point for me? 

Dr J.M. WOOLLARD:  Can the minister explain why he will still allow the current litigation-based structure to 
be used, rather than the State Administrative Tribunal, which has been very successful and which moves away 
from that area of litigation? 

Mr M. McGOWAN:  The member is dealing with a different clause.  We have already passed the clauses that 
deal with the establishment of the commission. 

The member for Murdoch knows a fair bit about this area of business activity through long experience, and I 
respect that.  He knows that what I am saying is true.  For a long time the laws in this area have been abused by 
people with money to prevent competition, because they make a lot of money by preventing that competition.  
The more millions they make, the happier they are. 

Mr T.R. Sprigg:  Is there anything wrong with that? 

Mr M. McGOWAN:  There is nothing wrong with making money; I have no difficulty with that.  What I do not 
like is the use of laws to deny other people the opportunity to have a go, and that is what this clause will prevent.  
It will do something that hotels have sought for a long time and have requested of the government, and we have 
agreed to it.  It introduces a provision that allows people to seek a review of a decision to refuse a permit.  When 
someone applies for a permit and it is rejected, there can be a review of that decision. 

Mr T.R. Sprigg:  The commission will review it; is that correct? 

Mr M. McGOWAN:  Yes, a full review of the merits of the application will be done by the Liquor Commission.  
However, it will prevent a restaurant that operates on an ETP, and not just after midnight, from becoming a bar.  
We cannot have tougher rules for restaurants than we have for hotels.  Their ETPs apply from midnight onwards, 
which is the most dangerous period for health impacts and so forth.  We cannot take away the permit of a 
restaurant for any time of the day, whether it be from six o’clock in the evening or from noon, without appeal, 
and not apply that same rule to a hotel that operates after midnight.  It just would not be fair. 

Mr T.R. SPRIGG:  I am not suggesting that for one minute.  We are suggesting that there be a level playing 
field for all licence types.  There is no issue there.  They should all have an equal right of appeal.  The minister 
has not yet convinced me that under this clause they will have that right of appeal.  The minister’s advisers know 
the story of the Nedlands Park Hotel that was closed 10 years ago by six wowsers who lived around the corner 
because they had an issue with the level of noise associated with the hotel.  The hotel was closed for two years 
while the dispute was being appealed.  The hotelier went to great legal lengths to have his business reopened 
again, but that did not happen.  The minister must reassure me that that type of situation will not occur again.  
This clause appears to favour the objector and gives the licensee no hope of appealing against a decision that 
might have been wrong. 

Mr M. McGOWAN:  The member is confusing different areas of the bill.  He is talking about objections on the 
grounds of noise.  We are making it necessary that there be three objectors before one of those cases can be 
heard.  The hospitality industry sought to include that provision and I presume that the member supports it. 

Mr T.R. Sprigg:  Yes. 
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Mr M. McGOWAN:  Right.  We are assisting the industry in that way.  The member is talking about a noise 
issue. 

Mr T.R. Sprigg:  Appeals against an extended trading permit after midnight always concern noise issues; there 
are no other issues. 

Mr M. McGOWAN:  The member is dealing with two different areas.  We are comparing restaurants, bars, 
hotels, taverns, and clubs and making sure that the different licence categories are on an equal footing.  We are 
not trying to create a level playing field between hotels and objectors, but between all the different licence 
categories.  The member wants to discuss whether we should restrict the right of a person who is objecting to an 
ETP.  That is another provision of the bill, and we should not mix the two. 

Debate adjourned, on motion by Mr J.C. Kobelke (Leader of the House). 
 


